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STANDING COMMITTEE ON PROCEDURE AND PRIVILEGES 
Committee 

The President (Hon Kate Doust) in the chair. 
Fifty-eighth Report — “Legal Proceedings by the Attorney General — Authorisation for President to Defend” — 

Recommendation 1 — Adoption 
Resumed from an earlier stage of the sitting. 
Hon SIMON O’BRIEN: Hopefully these remarks will turn out to be brief final remarks. I understand from the 
Leader of the House that the government does not intend to oppose this recommendation, therefore, I think we 
should draw these proceedings to a close as soon as we can. That will serve the purposes of the house to proceed 
with the matters that are the subject of the fifty-eighth report. 
May I simply conclude in response to some of the other matters raised by the Leader of the House—that if members 
have recourse to appendix 4 of the report, which commences on page 43—with a two-page letter from the 
Legislative Council to the State Solicitor that includes, as attachments, two further articles of correspondence 
between the Attorney General and Madam President. That will do a number of things. Firstly, I think it will give 
members some confidence in answer to the question posed by the Leader of the House about how confident we are 
of success. It also addresses the question of how the Standing Committee on Procedure and Privileges and counsel 
proposes to respond through the court to the matters that have been raised, not least by the Attorney General—
matters that, I think, if one views the attached supplementary correspondence, had already been addressed last month. 
Therefore, I draw members’ attention to that. 
That being said, there is a fair bit of water, no doubt, to go under the bridge in all these matters and others before 
this business is done. However, for today, the business of the house is to accept and adopt recommendation 1 of 
the fifty-eighth report. I urge members, even if they might want to add something to the debate, that possibly what 
we need to do is to get on and adopt that recommendation today. 
Hon ALISON XAMON: I am going to make a few brief comments because, as already indicated, I would like to 
get on with the orders of the day, but I feel as though I could not let the comments of the government pass without 
any response. The Greens will support recommendation 1 as presented to this house by the Standing Committee on 
Procedure and Privileges. The comments of the Leader of the House in that statement were quite extraordinary—
not in a flattering way, but in quite a problematic way. I am going to remind the government yet again that if it 
was in opposition, it would be absolutely losing its mind if it were faced with a similar situation. 
The one thing I will agree on is that all of this legal action, which the Legislative Council has no choice other than 
to continue to respond to, is a complete waste of taxpayers’ dollars. I am certainly in complete agreement with 
that. My response to that is that government members should take that up with the Attorney General and his good 
mate the State Solicitor, because that is where this whole issue actually lies, if they really want this to stop. This 
house should not be in the position of having to defend parliamentary privilege. We should not be in this position. 
I am going to remind people that all we need is for the Corruption and Crime Commission to sit down with the 
Standing Committee on Procedure and Privileges and come up with an agreement, a process, as has been 
recommended year after year, for how we can ensure that appropriate documents can be handed over to the CCC in 
order to ensure that an investigation is not impeded, but that has effectively been put on hold now because of the 
Attorney General. The Attorney General has put that entire process on hold by engaging in this vanity exercise of 
incredibly expensive litigation, I think simply for the purpose of trying to make a point that clearly the legislation 
needs to be changed, which it does not, in order to ensure that the CCC has the power to do whatever it likes with 
any house of Parliament, without any regard for parliamentary privilege. I suspect that part of the reason for this 
ill-conceived exercise by the Attorney General is that it will create a situation whereby the case will be lost, and he 
will then try to come up with some confabulated argument as to why the legislation therefore needs to be changed. 
I draw members’ attention in particular to what I think is a very telling provision within these documents. This is 
on page 30, and particularly clauses 14 and 15 of the original writ. It states — 

Prior to complying with the Departmental Production Notices, the Director General sought and obtained 
legal advice from the State Solicitor’s Office as to whether any other documents which might otherwise 
be the subject of the Departmental Production Notices were subject to parliamentary privilege. 

I want to point out that the first thing that is being acknowledged here is that they went to the State Solicitor to 
make that determination—not to Parliament, which has the right to determine privilege, but to the State Solicitor. 
I think the most telling point is clause 15, which states — 

The Director General did not include any documents in the Commission Material which he was advised 
by the State Solicitor’s Office were subject to parliamentary privilege. 
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There lies the core of this issue, because it was never up to the State Solicitor or his office or the law students who 
were working there to determine privilege. That is simply the purview of the Parliament. 
There has been a lot of chatter about how we are talking about 400 years of case law, as though that is somehow 
irrelevant. It is not irrelevant; it is core, because we are talking about 400 years of democratic tradition, which the 
Attorney General is attempting to demolish through this ill-conceived legal action. I do not think this house has 
any choice other than to continue with this course of action, but there is an easy solution. The easy solution is that 
the Attorney General immediately withdraw and that we get back to the core business of trying to come up with 
an agreement with the CCC directly on how we can assist legitimate investigations. 
The PRESIDENT: Before Hon Aaron Stonehouse jumps to his feet, I know that some members have referenced 
the need to get on to other business that will be in front of the house at a later stage. I just say to members that 
there is a particular urgency to dealing with this matter today. I do not say that to deter people; I just encourage 
members that there is some degree of urgency on the part of the Standing Committee on Procedure and Privileges 
to get this matter dealt with. Hon Aaron Stonehouse. 
Hon AARON STONEHOUSE: Thank you, Madam President. I want to say only one thing. It is comforting to 
hear the government, through the Leader of the House, express a concern about wasting taxpayers’ money. It is 
refreshing. It is a concern I have not heard before. I am glad that there is concern from the government about 
wasting taxpayers’ money. It is disappointing that it takes this for such sentiments to be expressed. 
As was pointed out by the previous speaker, the Legislative Council has no choice in this matter. The Attorney General 
has filed a suit against yourself, Madam President, and against the Legislative Council, in which case we have no 
choice but to answer it. That is the only other thing I wanted to say on this matter. Thank you. 
Hon NICK GOIRAN: I rise to support the recommendation in the fifty-eighth report of the Standing Committee 
on Procedure and Privileges, “Legal Proceedings by the Attorney General — Authorisation for President to Defend”. 
Unlike the five hardworking members of the committee, I am one of 31 other members who are not privy to all 
the information that the committee is. Instead, I rely entirely on the various reports that have been tabled in this 
matter. Madam President, the committee is asking this house, once again, to provide authorisation for you to 
engage in legal proceedings. I support that recommendation. I do so notwithstanding the comments of the Premier 
of Western Australia. I continue to be very troubled by the attitude displayed by the government on this matter. 
Indeed, I find it quite remarkable that the Leader of the House earlier this afternoon indicated that the government 
would not oppose the recommendation that is before the house. Might I remind members that the government is 
the plaintiff in the action that is being taken against the President and the Clerk. How can the plaintiff have any 
say whatsoever as to whether a defendant defends a court action? 
Hon Sue Ellery: Yet here we are. 
Hon NICK GOIRAN: The Leader of the House might have a conflict of interest. 
Hon Sue Ellery: We all do! 
Hon NICK GOIRAN: I think she has finally worked it out! No, we are here on behalf of the Parliament. We are 
trying to defend the Parliament. The Leader of the House is trying to wear two hats, and she is not doing it very well! 
Several members interjected. 

The PRESIDENT: Order! There is one person who has the call, and he is not currently speaking. Hon Nick Goiran. 
Hon NICK GOIRAN: I note that on 8 October, the Premier of Western Australia had this to say about the matters 
that are before the house at the moment. The relevance of 8 October is that it is a date after the Attorney General 
launched his legal action against you, Madam President, and against the Clerk of the Parliament. I have had 
transcribed what the Premier had to say on 6PR on 8 October 2019. The Premier spoke during a 6PR segment 
at 8.33 am. I quote from my notes that, at one point, he had this to say — 

This is a complex issue, but the Legislative Council is essentially saying, or this Committee of the 
Legislative Council, that Members of Parliament should not be subject to corruption enquiries. 

I pause there for a moment. I will have more to say about further remarks by the Premier, but I want to refute that 
comment in the most strident of terms. Under no circumstances is that what I am saying, and I have not understood 
that to be said by any member of this place at any time. What the Premier of Western Australia said is false. He should 
immediately retract that false statement that he made in the media on 8 October 2019, and he should apologise. 
He should apologise to this chamber, he should apologise to the producers of that particular media segment, and 
he should apologise to the people of Western Australia. It is categorically false to say that the Legislative Council 
or the Standing Committee on Procedure and Privileges is suggesting that members of Parliament should not be 
subject to corruption inquiries—categorically false. He goes on to say, on 8 October, according to my notes — 
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I mean, that is wrong. That is wrong … they’re basically saying they should judge whether or not someone 
is subject to a corruption enquiry, … 

Again, the person who is wrong is him, the Premier of Western Australia. No-one has said that. No-one is saying 
that today, and no-one has said that during the course of this particular affair. In each of the reports that have been 
tabled by the Standing Committee on Procedure and Privilege, at no stage have I even scented a whiff of that from 
the committee. That is categorically false, once again, Mr Premier. 
The Premier goes on to say, on 8 October — 

… they are basically saying …they should be the judge of what documents are released … to a corruption 
enquiry. This is unheard of stuff. 

He goes on to say — 
… the fact they’ve been pursuing this and voting down … any effort to make sure Members of Parliament 
are held accountable is wrong. 

I say two things about that. Nobody has voted down anything to ensure that members of Parliament are not held 
accountable. No-one has done that. Again, that is false. In one statement on 8 October, there are three false statements 
by the Premier of Western Australia, all of which he should apologise for. The other thing is that the Premier has 
said that we say that we should be the judge of what documents are released to a corruption inquiry. He said that 
this is unheard of stuff. It is not unheard of stuff at all. What has happened is that the Premier and the people who 
have advised him have a breathtaking ignorance of the law of Western Australia. Madam President, all the Premier 
needs to do is read the report that you and your committee have authored—the fifty-fifth report. That report sets 
out precisely the fact that this stuff has been heard of before. 
I note that that report refers to the case of Crane v Gething. That case was heard by a now retired judge, Justice French, 
in the Federal Court of Australia. Members may be aware that Justice French was later appointed to be the Chief Justice 
of the High Court of Australia. The fifty-fifth report of the procedure and privileges committee outlines at page 33 
that in Crane v Gething, Justice French — 

… outlined the proper role of the Court in determining questions of parliamentary privilege which arise 
between the Executive and the Parliament and not in the course of judicial proceedings. In that case an 
Australian Senator had made a claim of parliamentary privilege in relation to documents seized from his 
electorate office in Western Australia during the execution of a search warrant by the Australian Federal 
Police. 

This is sounding very similar, Madam President. The report goes on to say — 
The Clerk of the Senate advised the Senator that he had three options for determining whether any of the 
material was the subject of parliamentary privilege: 
1. To allow the police to have access to the material, wait to see whether any of it is proposed to 

be used in any legal proceedings and then contest the use of it in those legal proceedings in the 
court in which they are to take place. 

2. Bring an action in a court to seek a judgment that all or some of the material is protected by 
parliamentary privilege and therefore immune from seizure. 

3. Agree with the Australian Federal Police to the procedure whereby a neutral third party examine 
the material and determine whether any of it is the subject of parliamentary privilege. 

That sounds eerily familiar to this particular case. It requires only a basic capacity to read and turn to page 33 of 
the fifty-fifth report, and we are then able to be educated and informed. But, no, instead, the Premier has chosen 
to lambast this place, and impugn the reputation of each and every member of this place, to somehow suggest that 
we do not think that people should be subject to corruption inquiries. That is false. 

One week later, on 15 October, in an article in The West Australian online, the Premier said the following. Again, 
I emphasise that these comments by the Premier were made after the Attorney General had launched his legal 
action against you, Madam President, and the Clerk of the Parliament. The Premier was reported as saying — 

Premier Mark McGowan says a secretive Upper House committee … 

I pause there to say there is nothing secretive about this upper house committee. It is called the Standing Committee 
on Procedure and Privileges. 

Hon Alison Xamon: Do you mean the same committee as in the Legislative Assembly? 

Hon NICK GOIRAN: Maybe that is a secretive committee as well, according to the Premier. These are all false 
statements. The article states — 
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Premier Mark McGowan says a secretive Upper House committee needs to be up-front about the amount 
taxpayers will have to pay in lawyers’ fees as it continues its extraordinary battle with the Corruption and 
Crime Commission. 

The PRESIDENT: Hon Nick Goiran. 

Hon NICK GOIRAN: It continues — 

The Legislative Council has voted to back the Privileges Committee as part of a protracted turf war 
with the CCC amid a probe into MPs’ expenses, signing off on a likely hugely expensive action in the 
Supreme Court against the corruption body. 

Attorney-General John Quigley has in turn launched his own Supreme Court action against both the 
president and the clerk of the Legislative Council, claiming they did not have the power to block the 
handover of emails and laptops to the CCC. 

The article quotes McGowan as saying — 

“I think most West Australians would expect these costs to be made public,” …. 

He goes on to say — 

“The Legislative Council committee should be mindful that their legal action is potentially preventing the 
CCC from properly investigating the conduct of former MPs, making it all the more important that they 
be transparent,” … 

The reason that things are getting expensive is the conduct of the government. The report that is before us and the 
recommendation with which the committee is asking us to agree to is expend money to defend proceedings started 
by the government. For the Premier to make those comments on 15 October, pretending to be outraged by the cost 
to the taxpayer of defending proceedings that his own Attorney General has started, is almost as bad as the Leader of 
the House coming in here today and saying, “The government won’t oppose the recommendation. We’ve launched 
this legal action against the President and the Clerk of the Parliament, but we won’t oppose you defending it.” My 
word they will not. They should not even be speaking on the matter. It is outrageous. But this is what we have been 
putting up with time and again. 

The reason I am taking a few moments now to deal with it is that I am sick and tired of the commentary being run 
by the Premier and the Attorney General in the public domain in respect of these matters, in the full knowledge 
that both you, Madam President, and the Clerk, and the procedure and privileges committee, are constrained in 
what they can say, because they have to work as one group. They do not have the luxury of making these outlandish 
and false remarks to the people of Western Australia, and to mislead the people of Western Australia in doing so. 
These people do not have that luxury. That is wrong. It has to stop. 

I have said previously in respect of this whole episode that I am glad it is going to court. I am glad that there will 
be a determination. I do not know what the outcome will be. Some very good and comprehensive advice has been 
provided. Earlier, Hon Simon O’Brien, the deputy chair of this committee, has quite rightly drawn our attention to 
appendix 4 of this report, which sets out some of that advice. Ultimately, the court may hold a different view. I do 
not propose to look into my crystal ball and predict the outcome of the court case. But I know that this is not in the 
best interests of Western Australia. The government’s approach to this has been extraordinary. It is in the best 
interests of Western Australia that we get a determination of this matter one way or another, and appropriate action 
can then be taken. However, that process should be done in a respectful fashion. It is disrespectful of the Premier, 
in some kind of desperation, to lambast all of us and say that somehow we are not happy that people will be subject 
to corruption inquiries. 

I ask the cooler, calmer heads in government—the cooler, calmer heads of the members opposite—to counsel the 
Premier and the Attorney General. I know that will be difficult, because ultimately the Premier is their leader. But 
somebody has to say to him, “Listen, Premier. Zip it. During the course of this litigation, we do not want to hear from 
you. You are not helping. You are making things worse. Allow the court to make its decision. Show the proper 
respect, and do it in a manner that is appropriate as Premier of Western Australia.” 
Question put and passed. 

Report 
Resolution reported, and the report adopted. 
 


	STANDING COMMITTEE ON PROCEDURE AND PRIVILEGES
	Committee
	Fifty-eighth Report — “Legal Proceedings by the Attorney General — Authorisation for President to Defend” —Recommendation 1 — Adoption
	Report


